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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,145 


ARTHUR R. SMITH, Appellant 
vs. 

JOHN W. SNYDER, Secretary of the Treasury, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF THE APPELLANT 


Statement of the Case 

The Appellant, hereinafter referred to as the plaintiff, 
brought this action against the Appellee, hereinafter called 
the defendant, as Secretary of the Treasury, to cover cer¬ 
tain personal funds illegally taken by the military personnel 
of the United States and paid into the Treasury of the 
United States. The complaint alleges (R. 1-2) that on or 
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about September 15, 1945, at or near Chateau Montebalo, 
Jouy-on-Josas, France, military officers of the United 
States seized of and from the plaintiff certain personal 
property to wit: one hundred and thirty-five $100 bills, a 
total sum of $13,500 lawful money of the United States. 

The complaint further alleges that without the consent 
and contrary to his wishes, the military officials of the 
United States paid this sum of money into the Treasury of 
the United States in Miscellaneous Receipts Account No. 
212,240, Fines and Penalties account. 

The defendant does not deny that there is no authority of 
law for the payment of the funds into the Treasury of the 
United States, he simply contends that the money, having 
been paid in the Treasury, it cannot be recovered without a 
special Act of Congress, and that the United States is a 
necessary party, and that it has not consented to be sued. 

The case first came before Chief Justice Laws on the de¬ 
fendant’s motion for a summary judgment. Chief Justice 
Laws denied the motion and orally stated from the bench 
that money taken from the plaintiff should have been re¬ 
turned to him the same as any money found on any ar¬ 
rested person which had no connection with the crime for 
which the party was arrested (R. 6). 

The defendant then answered the complaint (R. 7-8), and 
the case finally came on for pre-trial before Mr. Justice 
Holtzoff who was sitting in pre-trial court at the time. 
After listening to a statement of the case. Justice Holtzoff 
suggested and obtained a renewal of the motion to dismiss 
and granted the motion (R. 19-20). Justice Holtzoff was of 
the opinion that in view of the Constitutional Amendment, 
the money, having been paid into the Treasury, it would 
take an Act of Congress to have it taken out of the Treas¬ 
ury, and that the United States was a proper party, and 
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since it has not consented to be sued the action could not be 
maintained. Thus in the District Court, we had two con¬ 
flicting views, first, the one of Chief Justice Laws that the 
suit could be maintained, and secondly, the views of Justice 
Holtzoff who overruled his own Chief Justice and held that 
the suit could not be maintained. 

The plaintiff contends as he did below that the Constitu¬ 
tional limitations as to payment out of the Treasury relates 
only to funds of the United States which have been prop¬ 
erly paid into the Treasury such as tax and like payments, 
and that it does not apply to money which has been seized 
and illegally paid into the Treasury without any authority 
of law. Furthermore, that the defendant is a constructive 
trustee for the funds which he illegally and unlawfully 
holds. 

Pertinent Constitutional Provisions 

ARTICLE I, Section 9, Clause 7. 

No money shall be drawn from the Treasury, but in 
consequences of Appropriations made by law; and a regular 
Statement and Accounts of the Receipts and Expenditures 
of all Public Money shall be published from time to time. 

Statement of Points on Appeal 

1. That the Court erred in dismissing the plaintiff’s 
complaint upon the grounds that the same did not constitute 
a cause of action. 

2. That the Court erred in dismissing the complaint, 
and sustaining the defendant’s motion for a summary judg¬ 
ment upon the grounds that the suit could not be maintained 
in view of Article I, Section 9, Clause 7 of the Constitu¬ 
tion of the United States, and upon the further grounds that 
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the United States was a necessary party, and that it had 
not consented to be sued. 

3. That the Court erred in denying the plaintiff’s mo¬ 
tion for a summary judgment. 

4. For other errors apparent of record. 

Citation of Authorities 

ARTICLE I, Section 9, Clause 7, relates only to public 
funds arising from taxes, customs, etc. 

Varney v. Warehime, 147 Fed. 2d 238, 6th CCA, 
Certiorari denied 325 U. S. 882, 89 L. Ed. 1997. 

Funds accumulated by assessment on milk handlers pur¬ 
suant to order promulgated by War Food Administrator 
directing assessment of costs of supervision against milk 
handlers were not “public funds” within the provisions of 
the clause that no moneys shall be drawn from the Treasury. 

Louisville R. Co. v. Interstate Commerce Commis¬ 
sion, 184 Fed. 118, 6th CCA. 

Trusts may be impressed upon funds in the United States 
Treasury. 

Houston v. Ormes, 252 U. S. 469, 64 L. Ed. 667. 

Richmond R. R. v. McCarl, 61 App. D. C. 290, 62 
Fed. 2d 667. 

Other applicable decisions. 

Haskins Bros. v. Morgenthau, 85 Fed. 2d 677. 

United States v. Lee, 16 Otto 196, 27 L. Ed. 171. 

Poindexter v. Greenhow, Treasurer of City of 
Richmond, 114 U. S. 270, 29 L. Ed. 185. 

Atchison, Topeka & Santa Fe R. R. v. O’Connor, 
223 U. S. 280, 56 L. Ed. 436. 

Smyth v. Arnes. 169 U. S. 466, 42 L. Ed. 819. 
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Argument and Brief 

This is a most unusual case involving the unlawful seizure 
of private funds from the plaintiff while in the military 
service in the Republic of France. The United States has 
no right, interest, or title, lien, or incumbrance upon the 
funds. Its military officers simply seized the money from 
the plaintiff and paid it into the Treasury of the United 
States. It was not forfeited by reason of any law of the 
United States or by the judgment of any civil or military 
tribunal. 

The defendant, by it’s counsel, says that the plaintiff has 
no remedy at law or in equity. That, although the seizure 
was unlawful, and although there was no authority at law 
for the money to be paid into the Treasury of the United 
States, that it, having been paid into the Treasury, the 
Constitutional prohibition against payment prevents it 
from being paid to him, and that furthermore, the United 
States is a necessary party and it has not consented to be 
sued. 

At the very outset the Court’s attention is invited to the 
fact the District Court below divided evenly on the ques¬ 
tion. The cause first before Mr. Chief Justice Laws, and he 
denied the defendant’s motion to dismiss the complaint. 
The Chief Justice held that the United States was not a 
necessary party, and that the Constitutional provision did 
not apply because it related only to public funds, and the 
funds seized from the plaintiff and paid Into the Treasury 
were not public funds. In orally passing upon the motion, 
Mr. Chief Justice Laws said that if a man were arrested 
and a diamond ring and $250.00 were taken off his person 
which, as in this case, were in no way connected with the 
crime for which the plaintiff was arrested, it hardly could 
be contended that upon release you would give him his 
diamond ring but not the money which was taken from him. 


i 
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In denying plaintiff’s motion for a summary judgment. 
Chief Justice Laws stated that the plaintiff should have a 
deposition taken. 

When the defendant answered the complaint, as re¬ 
quired by the ruling of Chief Justice Laws, the case even¬ 
tually went to the pre-trial Court where at the time Mr. 
Justice Holtzoff was presiding. After hearing a statement 
of the case, Justice Holtzoff said that the motion of the de¬ 
fendant should have been sustained, and in fact invited the 
Assistant United States Attorney to renew the motion, 
and then sustained it. The two viewpoints are probably ex¬ 
plained by the fact that Justice Holtzoff was for many 
years in the Department of Justice and his views of the 
law coincided with the Department with which he had long 
been associated, although he knew at the time that the mat¬ 
ter had been thoroughly argued at length before Chief 
Justice Laws. 

The defendant says that the funds were paid under the 
provisions of 31 U. S. C. A. 484, Section 3617 of the Re¬ 
vised Statutes. 

This Act provides as follows: 

“DEPOSIT WITHOUT DEDUCTION. That gross 
amount of all moneys received from whatever source 
for the use of the United States, except as otherwise 
provided, shall be paid by the officer or agent receiving 
the same into the Treasury, at as early a day as prac¬ 
ticable without any abatement or deduction on account 
of salary, fees, costs, charges, expenses, or claim of any 
description whatever. But nothing herein shall affect 
any provision relating to the revenues of the Post Of¬ 
fice Department.” 

This section of the United States Code obviously refers 
to money received for the use of the United States. The 
money seized from the person of the plaintiff by the mili¬ 
tary authorities of the United States was not money col¬ 
lected for the use of the United States. 
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The defendant holds this fund not as agent of the United 
States but only under color of title of his office. 

The law has long been settled in this jurisdiction that 
where there is money in the United States Treasury not 
the property of the United States but which the Secretary 
of the Treasury holds only as a trustee that a suit may be 
maintained to establish a trust in such funds. 

Houston vs. Ormes, 252 U. S. 469; 64 L. Ed. 667. 

Richmond F. & R. R. Co. vs. McCarl, 61 App. D. C. 

290; 62 Fed. (2) 203. 

This Court in the last case above cited, stated that the 
fund in question was not intended to be a part of the public 
funds, but was instead money which came into the posses¬ 
sion of the United States as a trust fund. This Court fur¬ 
ther held that in such a case it was not necessary that the 
United States be joined as a party defendant. 

The only difference between this case and the Richmond 
Railroad Company case, supra, is the fact that the defend¬ 
ant in this cause holds the property of the said plaintiff as 
a constructive trustee. The defendant has no more right 
or title to the property in question than if his Treasury 
agents had unlawfully seized an automobile and placed it 
in a government pool of cars, or converted the same and 
paid the funds into the United States Treasury. In either 
event there would be no authority for the action. 

This Court in the case of Haskins Bros. vs. Morgenthau, 
66 App. D. C. 178, 85 Fed. (2) 677, at page 683, pointed out 
the difference between cases where the money had been 
paid into the Treasury under authority of law, and where 
the money had been received by the tortuous acts of the 
government agents. This Court cited the case of Osborn 
vs. Bank of the United States, 9 Wheat 738, 6 L. Ed. 204, 
and said: 

“And there is nothing in Osborn vs. Bank of the 
United States, 9 Wheat 738, 6 L. Ed. 204, to the con- 
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trary. In that case, the Bank of the United States 
maintained two branches of the Bank in Ohio. The 
Ohio legislature imposed exorbitant taxes upon them 
to expel them from the state, and the auditor was em¬ 
powered to appoint agents to make seizures of the 
bank’s property and to dispose of it if there was a 
default of payment. Before the taxes were payable, 
the bank procured an injunction against the auditor 
and his agents. In spite of this, seizure was made of 
a specific sum of money consisting of specie and bills 
and while they were in possession of the officers, a writ 
of injunction was served commanding the officers not 
to dispose of the money; the court stated the true ques¬ 
tion in the case to be whether these officers were to be 
considered as having a real interest or being merely 
nominal parties. On the hearing the officers were held 
to be trespassers and were ordered to restore the prop¬ 
erty they had taken without lawful authority in the 
same form in which it had been taken. The ground 
of the decision was that they then had the money in 
their actual physical possession, and it was on this 
ground that it was held the state of Ohio was not a 
necessary party.” 

This Court further said in the Haskins Bros, case as 
follows: 

“The present case is wholly different. The parties 
here are not sued as trespassers. It is not charged 
that they committed any wrong against appellant or 
that they have any personal interest in the case. Nor 
is it or can it be charged that they have themselves 
possession or control of the money which the appellant 
claims was unlawfully exacted; # * * 

In the Osborn case the defendants were, as we have 
seen, adjudged to be trespassers. • • • The fruits of 
their wrongful acts were in their hands and the de¬ 
cree that they should return the money in the same 
form in which it was taken was obviously within the 
power of the court.” 

The case of Osborn vs. Bank of the United States, supra, 
is clearly in point. Under that decision of the Supreme 
Court the complaint states a cause of action and it is not 
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necessary tliat the United States be made a party de¬ 
fendant. 

In the case of United States vs. Lee, 16 Otto 196, 27 L. 
Ed. 171, the plaintiff brought an action for ejectment 
against certain defendants as agents of the United States. 
The Supreme Court in the course of its opinion stated that 
the doctrine that the United States cannot be sued without 
its consent is examined and reaffirmed, and the nature of 
the exemption considered. This exemption is, however, 
limited to suits against the United States, directly and by 
name, and cannot be successfully pleaded in favor of offi¬ 
cers and agents of the United States for property in their 
possession as such officers and agents. In such cases, a 
court of competent jurisdiction over the parties before it, 
may inquire into the lawfulness of the possession of the 
United States as held by such officers and agents, and give 
judgment according to the result of the inquiry. 

In the case of Poindexter vs. Greenhow, Treasurer of 
the City of Richmond, Va., 114 U. S. 270,29 L. Ed. 185, where 
a suit was brought in action for detinue against a state 
official, and it was pleaded that the State should be a proper 
party defendant, the Supreme Court said: 

“Such a defendant (meaning State official), sued as 
a wrong doer, who seeks to substitute the State in his 
place, or to justify the authority of the State, or to 
defend on the grounds that the State had adopted his 
act and exonerated him cannot rest upon the bare as¬ 
sertion of his defense but is bound to establish it; * * * 
He must produce a valid law of the State which con¬ 
stitutes his commission as its agent and warrant for 
his act.” 

In the case of Atchison, Topeka and Santa Fe Railroad v. 
O’Connor, 223 U. S. 280, 56 L. Ed. 435, the Supreme Court 
of the United States held that a foreign railway corpora¬ 
tion could maintain a suit against the Secretary of the 
State of Colorado to recover taxes paid under an uncon- 
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stitntional law. The Court through Mr. Justice Holmes 
said: 

“The other question is whether the defendant is 
liable to suit. The defendant collected the money and 
it is alleged that he still has it. If he had no right, as 
he had not, to collect the money, his doing so in the 
name of the State cannot protect him. Erskine vs. 
Van Arsdale, 15 Wall. 75, 21 L. Ed. 63, Poindexter vs. 
Greenhow, 114 U. S. 270, 29 L. Ed. 185. * • • It is 
said that the money as soon as collected belonged to 
the State. Very likely it would have but for the plain¬ 
tiff’s claim, assuming it to remain an identified trust 
fund but the plaintiff’s claim was paramount to the 
claim of the State, and even if the collector of the tax 
were authorized to appropriate the specific money and 
to make himself debtor for the amount it is incon¬ 
ceivable that the State would attempt to hold him after 
he had been required to repay the sum.” 

A suit against individuals for the purpose of preventing 
them as State officers from enforcing an unconstitutional 
enactment to the injury of rights of the plaintiff is not a 
suit against the State. 

Smyth vs. Ames, 169 U. S. 466, 42 L. Ed. 819. 

The distinction between the cases relied upon in the 
court below by the defendant is that in every case the de¬ 
fendant cited the money was paid into the Treasury of the 
United States either by virtue of a statute covering such 
payment or at least under color of such a statute. In this 
case, the defendant can cite no statute under which the 
illegal and unlawful seizure could have been paid into the 
Treasury. In other words, there is a plain absence of any 
statutory authority for the seizure of the funds belonging 
to the plaintiff or to the payment of the same into the 
Treasury. The defendant can only hold the same as a 
constructive trustee. He has no legal title to the funds 
either as an individual or as an agent of the government. 

The complaint is premised upon the theory that the de¬ 
fendant, John W. Snyder, as Secretary of the Treasury, is 
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a constructive trustee of the fund in question. The plain¬ 
tiff’s money was paid into the Treasury of the United 
States, and the defendant, as Secretary of the Treasury, 
and those acting under his directions and control knew, or 
should have known, that it was highly improper to pay the 
fund into the Treasury. The plaintiff was in plain words 
illegally deprived of his funds by the military agents of 
the United States, and as the result of their illegal acts the 
funds were paid into the Treasury. 

The defendant contended in the Court below that plain¬ 
tiff’s right of action, if any, must be in the Court of Claims. 
Jurisdiction in that court is vested only on claims arising 
from contractual relationships, or by reason of a special 
Act of Congress. 

The defendant is a constructive trustee of the funds be¬ 
longing to the plaintiff. He received those funds not in his 
official capacity, but because they were wrongfully and un¬ 
lawfully paid into the Treasury. He is as much a tort 
feasor as the military officials who committed the tort in 
unlawfully seizing the plaintiff’s funds. 

The Constitutional provision that no money shall be paid 
out of the Treasury except in consequence of appropria¬ 
tions obviously relates only to public funds such as taxes, 
customs, etc., which are to be paid into the Treasury by 
law. 

Varney v. Warehime, 147 Fed. 2d 238, 6th CCA. 

Public funds are all moneys which come into the hands 
of any officer of any municipal or public corporation pur¬ 
suant to any provision of law. 

City of Youngstown v. Youngstown Municipal 
Railway, 16 N. E. 2d 541, 542, 134 Ohio St. 308. 

The case of Thompson v. Deal, 67 App. D. C. 327, 92 Fed. 
2d 478, was a suit brought by the plaintiffs for amounts 
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paid to them under the Bankhead Act. The defense was 
that the money had been paid into the Treasury of the 
United States and subject to the Constitutional limitation. 
This Court speaking through Mr. Chief Judge Groner 
said: 

“The case is, therefore, different from Haskins v. 
Morgenthau, 66 App. D. C. 178, 85 Fed. (2) 677 for 
here, as we have seen, the money is entirely a private 
fund as to which the Treasurer is mere custodian for 
private interests and the United States as such are 
strangers. 

It is not public money nor money subject to the appro¬ 
priation of Congress, and it is not money which Con¬ 
gress can dispose of. In this view the principle an¬ 
nounced by us in Mellon v. Orinoco, 54 App. D. C. 
218, 296 F. 965, affirmed 266 U. S. 121, 69 L. Ed. 199 is 
applicable.” 

m 

This case is squarely in point, and under the opinion of 
this Court the funds sued for here are not public funds 
within the meaning of the Constitutional provision relied 
upon by the defendant. 

It would appear that under the decision of this Honor¬ 
able Court in Thompson v. Deal, supra, that the funds of 
the plaintiff paid into the Treasury are not public funds 
within the Constitutional limitation. 

Conclusion 

For the reason herein stated, judgment in the Court be¬ 
low should be reversed and this cause should be remanded 
to the District Court with instructions to enter a judg¬ 
ment for the plaintiff. 

Respectfully submitted, 

C. L. DAWSON, 

Attorney for the Appellant. 



Mr* 
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JOINT APPENDIX. 

Case No. 10445. 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Fob the District of Columbia 


Civil Action 
No. 2371-47. 

Filed 

January 9, 1947. 


Suit to Declare a Trust in Personal Funds of the Plaintiff 

Wrongfully Paid Into the Treasury of the United States, 
And Praying for a Judgment for Return of Said 
Funds to the Plaintiff. 

The plaintiff for his cause of action complains of the 
defendant and alleges: 

1. That the plaintiff is a citizen of the United States, 
and a resident of the State of New Mexico, and that the 
amount involved in this litigation exceeds the sum of Three 
Thousand Dollars ($3,000.00) exclusive of interest and 
costs. 

2. That the defendant, John Wesley Snyder is the duly 
appointed, acting and qualified Secretary of the Treasury 
of the United States, and is charged by law with the super¬ 
vision of funds belonging to the United States. 

3. That on or about September 15, 1945, at or near 
Chateau Montebalo, Jouy-en-Josas, in the Republic of 


ARTHUR R. SMITH, Mountainair, 
New Mexico, 

Plaintiff 


JOHN WESLEY SNYDER, Secretary 
of the Treasury, Washington, D. C., 

Defendant. 
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France, military officers of the government of the United 
States seized of and from the plaintiff the following per¬ 
sonal property of the plaintiff, which was wholly and solely 
his personal property to wit: one hundred and thirty-five 
one hundred dollar bills lawful money of the United States 
of America, amounting in all to the sum of Thirteen thou¬ 
sand five hundred dollars ($13,500.00). 

4. That without the consent of the plaintiff and contrary 
to his wishes, the said military officials of the War De¬ 
partment of the United States wrongfully and illegally paid 
into the Treasury of the United States the said sums of 

money described in paragraph 3 hereof, and upon 
2 information and belief the plaintiff alleges that the 

said sum of $13,500.00 was paid into the Treasury 
of the United States in what is known as Miscellaneous 
Receipts Accounts No. 212240, Fines and Penalties, Viola¬ 
tions of Regulations Account, all of which is under the 
jurisdiction of the said defendant. 

5. That neither the said defendant, or the government 
of the United States have any right, title, interest, lien 
or incumbrance upon the said sum of $13,500.00, and that 
the said sum of money is not held in the said account of 
the Treasury of the United States under any statute or 
law of the United States, or any lawful regulation of any 
Executive Department, or by reason of any lawful Execu¬ 
tive order of the President of the United States, and that 
the United States government has not even a colorable right 
to the possession of the said sum of money belonging to the 
plaintiff. That the said defendant in his official capacity 
as Secretary of the Treasuiy of the United States has no 
authority under any statute or law of the United States, or 
any regulation lawfully promulgated to retain the pos¬ 
session of the said sum of $13,500.00 belonging to the plain¬ 
tiff, and that the said sum is not held under any order of 
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any military or civilian tribunal That the said defendant 
in his personal capacity has no right, title or interest in 
and to the said snm of $13,500.00. 

6. That the plaintiff has made due demand upon the 
said defendant for the delivery to him of his personal funds 
of $13,500.00, illegally and unlawfully held by the said 
defendant but that the said defendant, has failed, refused 
or neglected to pay the said sum to the plaintiff or any 
part thereof, and that unless this Court declares that the 
defendant holds the said sum of $13,500.00 as an involun¬ 
tary trustee, and orders and directs the said defendant to 
restore the funds to the plaintiff the plaintiff will be with¬ 
out remedy. 

3 WHEREFORE, the plaintiff prays: 

1. That due process issue directing and com¬ 
manding the said defendant to appear and answer this bill 
of complaint. 

2. That the Court decree and declare that the said 
defendant is an involuntary trustee for the said fund of 
$13,500.00 belonging to the plaintiff, and that the Court 
order and direct the said defendant to pay the said sum 
of money into the registery of this Court or to a Receiver 
appointed for that purpose. 

3. That the Court order the return of the said fund of 
$13,500.00 to the plaintiff as his own personal property. 

4. That the plaintiff have such other and further relief 
as to the Court may appear to be equitable and just. 

ARTHUR R. SMITH, 
Plaintiff. 

C. L. Dawson, 

Attorney for the Plaintiff , 

917-15th Street, N. W., 

Washington 5, D. C. 
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State of New Mexico, 

County of Valencia. 

ARTHUR R. SMITH, being first duly sworn upon Ms 
oath deposes and says that he is the plaintiff in the above 
entitled action; That he has read the within and foregoing 
complaint, and knows the contents thereof; That the mat¬ 
ters and things therein stated of his personal knowledge 
are true, and those stated upon information and belief he 
believes to be true. 

ARTHUR R. SMITH, 

Subscribed and sworn to before me this 4 day of June, 
A. D. 1947. 



KENNETH HARVEN, 
(Seal.) Notary Public , 

State of New Mexico. 
My commission expires: May 8,1951. 


4 Motion to Dismiss. 

(Filed Aug. 7, 1947.) 

Comes now the defendant in the above entitled cause and 
respectfully moves this Court to dismiss the complaint for 
the following reasons: 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

2. TMs Court lacks jurisdiction of the subject matter. 

3. The United States is an indispensable party to the 
suit. 

/s/ GEORGE MORRIS FAY, 

United States Attorney. 

/s/ DANIEL B. MAHER, 

Assistant United States Attorney . 
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NOTICE. 

To: C. L. Dawson, Esq., 

917 15th Street, N. W., 

Washington, D. C. 

Please be advised that memorandum of points and au¬ 
thorities in support of the foregoing motion is attached 
hereto. The rules of the above entitled Court require that 
if you oppose the granting of this motion, you shall, within 
five days or such further time as the Court may allow or 
the parties may agree upon, file in reply a memorandum of 
points and authorities in opposition thereto. 

/s/ GEORGE MORRIS FAY, 
by D. P. M. 

United States Attorney. 

/s/ DANIEL B. MAHER, 

Assistant United States Attorney. 


6 Order. 

(Filed Oct. 21, 1947.) 

Upon consideration of the motion to dismiss, filed on 
behalf of the defendant, and the court being fully advised 
in the premises it is by this court this 21st day of October, 
1947, 

ADJUDGED, ORDERED and DECREED, as follows: 

1. That the motion to dismiss be, and the same hereby 
is overruled; with leave granted to the defendant to plead 
the same defense in the answer. 


BOLITHA J. LAWS, 
Chief Justice. 
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No objection as to form: 

George Morris Fay, ' ’ " 

United States Attorney. 

Daniel B. Maher, 

Assistant United States Attorney. 

I hereby certify this 17 day of October, 1947, that I have 
sent a copy of the foregoing Order to C. L. Dawson, Esquire, 
attorney for the plaintiff, at his address 917 15th Street, 
N. W., Washington, D. C., by official United States Mail. 

DANIEL B. MAHER, 

Assistant United States Attorney. 


7 Answer. 

(Filed Oct. 21, 1947.) 

Comes now the defendant John W. Snyder, Secretary 
of the Treasury, by his attorneys and for answer to the 
complaint states as follows: 

First Defense. 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

Second Defense. 

This court lacks jurisdiction in the subject matter. 

Third Defense. 

1. This defendant lacks knowledge or information suffi¬ 
cient to form a belief as to such allegations of paragraph 
1 as he is required to answer. 

2. This defendant admits that he is the duly appointed, 
acting and qualified Secretary of the Treasury of the United 
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States. This defendant avers that the other allegations of 
paragraph 2 are conclusions of law which he is not required 
to answer. If said allegation is construed to be an averment 
of fact, this defendant denies such averment. 

3. This defendant lacks knowledge or information suffi¬ 
cient to form a belief as to the allegations of paragraph 3. 

4. For answer to paragraph 4 he says that: 

First: He is informed and believes that military officials 
of the War Department of the United States paid 
8 into the Treasury of the United States the sum of 
money described in paragraph 3 of the Complaint, 
and that the said sum of $13,500.00 was paid into the 
Treasury of the United States in what is known as Mis¬ 
cellaneous Receipts Account No. 212240, Fines and Penal¬ 
ties, Violations of Regulations Account. 

Second: He says that the allegation that Miscellaneous 
Receipts Account No. 212240 is under the jurisdiction of 
the Secretary of the Treasury is a conclusion of law which 
he is not required to answer. If said allegation is construed 
to be an averment of fact, he denies such averment of fact. 
In amplification of said denial he refers to what he says 
in item Second of paragraph 2 of this Answer. 

Third: Except as otherwise stated in this paragraph of 
this Answer, he is without knowledge or information suffi¬ 
cient to form a belief as to the averments of fact made in 
paragraph 4 of the Complaint. 

5. For answer to paragraph 5 he says that: 

First: He admits the averment of fact: “That the said 
defendant in his personal capacity has no right, title or 
interest in and to the said sum of $13,500.00 .’ 1 

Second: He is advised that, except as stated in item 
First of this paragraph of this Answer, the allegations 
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made in paragraph 5 of the Complaint are conclusions of 
law that he is not required to answer. If said allegations 
are construed to be averments of fact, he denies such aver¬ 
ments of fact. 

6. For answer to paragraph 6 he says that: 

First: The files of the Treasury Department contain: 

(1) The Treasury Department file copy of a letter 
bearing date April 23, 1947, bearing signature 
Claude L. Dawson, Attorney for Arthur R. Smith, 
and bearing Treasury Department endorsement 
of reference dated April 28, 1947 to the Claims 
Division, General Accounting Office. 

(2) The Treasury Department file copy of a letter 
dated April 28, 1947 from the Chief, Division of 
Bookkeeping and Warrants, to Claude L. Dawson. 

9 (3) A letter dated April 30,1947 bearing signature 

Claude L. Dawson. 

Certified copies of said letters are attached hereto and 
made a part hereof. 

Second: He admits that he has not paid the said sum 
of $13,500.00 or any part thereof to the plaintiff. 

Third: He is informed and believes that the allegation 
that the sum of $13,500.00 is “illegally and unlawfully held 
by the said defendant” is a conclusion of law that he is not 
required to answer. If said allegation is construed to be an 
averment of fact, he denies such averment of fact. 

Fourth: He is informed and believes that the allegation: 
“unless this Court declares that the defendant holds 
the said sum of $13,500.00 as an involuntary trustee, 
and orders and directs the said defendant to restore the 
funds to the plaintiff the plaintiff will be without 
remedy” 

is a conclusion of law that he is not required to answer. 
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WHEREFORE, the premises considered this defendant 
prays: 

1. That the complaint be dismissed. 

2. And for such other and further relief as to the court 
may seem just and proper. 

/s/ GEORGE MORRIS FAY, 

United States Attorney . 

/s/ DANIEL B. MAHER, 

Assistant United States Attorney, 


I hereby certify this 21st day of October, 1947, that I have 
sent a copy of the foregoing Answer to C. L. Dawson, 
Esquire, attorney for the plaintiff, at his address 917 15th 
Street, N. W., Washington, D. C., by official United States 
Mail 

/s/ DANIEL B. MAHER, 

Assistant United States Attorney. 


10 Motion for a Summary Judgment in Favor of the 

Plaintiff. 

(Filed Oct. 27, 1947.) 

Comes now the plaintiff in the above entitled cause and 
moved the court for a summary judgment in his favor 
in accordance with the prayer of the complaint. 

This motion is based upon the verified complaint filed 
in this cause, and the answer of the defendant. 

/s/ C. L. DAWSON, 

Attorney for the Plaintiff, 
917-15th Street, N. W., 
Washington 5, D. C. 
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To the above named defendant, and to his counsel of record, 
George Morris Fay, United States Attorney for the 
District of Columbia: 

Please take notice that the points and authorities in sup¬ 
port of the above motion are attached hereto. The rules 
of this Court require that if you oppose the granting of 
this motion the points and authorities, and affidavits in 
opposition thereto shall be filed within 10 days from the 
date of the service of this motion upon you, or such further 
time as the Court may allow, or the parties may agree upon. 

/s/ C. L. DAWSON, 

; a ; Attorney for the Plaintiff, 

917-15th Street, N. W., 
Washington 5, D. C. 


11 Motion for Leave to Amend Answer. 

(Filed Nov. 24, 1947.) 

Now comes the defendant herein by George Morris Fay, 
United States Attorney, and asks leave of court to amend 
the answer previously filed herein in the following respects: 

1. Defendant asks leave to amend paragraph 3 of his 
answer to read as follows: 

“Defendant admits that on or about September 15, 
1945 military officers of the United States recovered 
from the possession of the defendant one hundred and 
thirty-five one hundred dollars bills in lawful money 
of the United States. Defendant denies that this sum 
of money was the sole personal property of the plain¬ 
tiff. Defendant alleges that shortly prior to September, 
1945, the plaintiff served as a deputy disbursing officer 
of the United States Army, was stationed at Ascot, 


11 


England. While so employed plaintiff, in violation of 
his official duty and in violation of currency control reg¬ 
ulations, acquired Dutch Guilden which he, without au¬ 
thority and in violation of his official duties and for 
his sole personal profit, converted into American dol¬ 
lars by withdrawing dollars from the official Army 
Fund to which he had access and substituting there¬ 
fore the guilden in the proportion necessary to make 
12 the accounts of the disbursing office balance. The 
defendant asserts that by reason of these facts the 
United States is entitled to the beneficial interest in 
the sum of the said $13,500.” 

WHEREFORE, defendant prays leave to amend the 
complaint in the respects stated and as authority therefore 
cites Federal Rule of Civil Procedure 15(a). 

/s/ GEORGE MORRIS FAY, 

United States Attorney. 

/s/ JOHN P. BURKE, 

Assistant United States Attorney. 


I certify that service of the foregoing motion was made 
upon the plaintiff by mailing a copy thereof to his attorney 
C. L. Dawson, Esquire, 917 15th Street, N. W., Washington 
5, D. C. this 24th day of November, 1947. 

/s/ JOHN P. BURKE, 

Assistant United States Attorney. 


13 Order Granting Leave to Amend Answer. 

(Filed Dec. 15, 1947.) 

Upon consideration of the motion of the defendant herein 
to amend his answer by amending paragraph 3 it is by the 
court this 15th day of December, 1947, 
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ORDERED, That said motion be and it is hereby granted, 
with leave to the defendant to file its amended answer on or 
before December 21, 1947. 


BOLITHA J. LAWS, 
Chief Justice. 

No objection as to form: 

/s/ C. L. Dawson, 

Attorney for the Plaintiff. 


14 Amended Answer. 

(Filed Dec. 9, 1947.) 

Comes now the defendant, John W. Snyder, Secretary of 
the Treasury, by his attorneys and for answer to the com¬ 
plaint states as follows: 

First Defense. 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

Second Defense. 

This court lacks jurisdiction in the subject matter. 

Third Defense. 

1. This defendant lacks knowledge or information suffi¬ 
cient to form a belief as to such allegations of paragraph 1 
as he is required to answer. 

2. This defendant admits that he is the duly appointed, 
acting and qualified Secretary of the Treasury of the United 
States. This defendant avers that the other allegations of 
paragraph 2 are conclusions of law which he is not required 
to answer. If said allegation is construed to be an aver¬ 
ment of fact, this defendant denies such averment. 
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3. Defendant admits that on or about September 15, 
1945 military officers of the United States recovered from 
the possession of the defendant one hundred and thirty- 
five one hundred dollar bills in lawful money of the United 
States. Defendant denies that this sum of money was the 

sole personal property of the plaintiff. Defendant 
15 alleges that shortly prior to September, 1945, the 
plaintiff served as a deputy disbursing officer of the 
United States Army, was stationed at Ascot, England. 
While so employed plaintiff, in violation of his official duty 
and in violation of currency control regulations, acquired 
Dutch Guilden which he, without authority and in violation 
of his official duties and for his sole personal profit, con¬ 
verted into American dollars by withdrawing dollars from 
the official Army Fund to which he had access and sub¬ 
stituting therefor the guilden in the proportion necessary 
to make the accounts of the disbursing office balance. The 
defendant asserts that by reason of these facts the United 
States is entitled to the beneficial interest in the sum of the 
said $13,500. 

4. For answer to paragraph 4 he says that: 

First: He is informed and believes that military officials 
of the War Department of the United States paid into the 
Treasury of the United States the sum of money described 
in paragraph 3 of the Complaint, and that the said sum of 
$13,500.00 was paid into the Treasury of the United States 
in what is known as Miscellaneous Receipts Account No. 
212240, Fines and Penalties, Violations of Regulations 
Account. 

Second: He says that the allegation that Miscellaneous 
Receipts Account No. 212240 is under the jurisdiction of the 
Secretary of the Treasury is a conclusion of law which he 
is not required to answer. If said allegation is construed to 
be an averment of fact, he denies such averment of fact. 
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In amplification of said denial he refers to what he says in 
item Second of paragraph 2 of this Answer. 

Third: Except as otherwise stated in this paragraph of 
this Answer, he is without knowledge or information suf¬ 
ficient to form a belief as to the averments of fact made in 
paragraph 4 of the Complaint. 

5. For answer to paragraph 5 he says that: 

First: He admits the averment of fact: “That the said 
defendant in his personal capacity has no right, title 
16 or interest in and to the said sum of $13,500.00. 

Second: He is advised that, except as stated in 
item First of this paragraph of this Answer, the allegations 
made in paragraph 5 of the Complaint are conclusions of 
law that he is not required to answer. If said allegations 
are construed to be averments of fact, he denied such aver¬ 
ments of fact. 

6. For answer to paragraph 6 he says that: 

First: The files of the Treasury Department contain: 

(1) The Treasury Department file copy of a letter 
bearing date April 23, 1947, bearing signature 
Claude L. Dawson, Attorney for Arthur R. Smith, 
and bearing Treasury Department endorsement of 
reference dated April 28, 1947 to the Claims Divi¬ 
sion, General Accounting Office. 

(2) The Treasury Department file copy of a letter 
dated April 28, 1947 from the Chief, Division of 
Bookkeeping and Warrants, to Claude L. Dawson. 

(3) A letter dated April 30, 1947 bearing signature 
Claude L. Dawson. 

Certified copies of said letters are attached hereto and made 
a part hereof. 
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Second: He admits that he has not paid the said sum of 
$23,500.00 or any part thereof to the plaintiff. 

Third: He is informed and believes that the allegation 
that the sum of $13,500.00 is “illegally and unlawfully held 
by the said defendant” is a conclusion of law that he is not 
required to answer. If said allegation is construed to be 
an averment of fact, he denied such averment of fact. • 

Fourth: He is informed and believes that the allegation: 

“unless this Court declares that the defendant holds 
the said sum of $13,500.00 as an involuntary trustee, 
and orders and directs the said defendant to restore 
the funds to the plaintiff the plaintiff will be without 
remedy.” 

is a conclusion of law that he is not required to answer. 

WHEREFORE, the premises considered this defendant 
prays: 

1. That the complaint be dismissed. 

17 2. And for such other and further relief as to 

the court may seem just and proper. 

/«/ GEORGE MORRIS FAY, 

United States Attorney. 

/*/ JOHN P. BURKE, 

Assistant United States Attorney. 

I hereby certify this 8th day of December, 1947, that I 
have sent a copy of the Amended Answer to C. L. Dawson, 
Esquire, attorney for the plaintiff, at his address 917 15th 
Street, N. W., Washington, D. C., by official United States 
Mail 


/s/ JOHN P. BURKE, 

Assistant United States Attorney. 
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18 Order. 

(Filed Dec. 15, 1947.) 

The motion of the plaintiff for summary judgment in the 
above entitled case having been heard by the Court on De¬ 
cember 4, 1947, upon consideration of all the pleadings 
herein it is by the Court this 15th day of December, 1947, 

ORDERED, That the plaintiff’s motion for summary 
judgment be and it is hereby denied. 

/s/ BOLITHA J. LAWS, 
Chief Justice. 

No objection as to form: 

/s/ C. L. Dawson, 

Attorney for the Plaintiff. 


19 Order. 

(Filed 26 October, 1948.) 

Defendant having renewed his motion to dismiss in the 
above-entitled cause and oral argument having been heard, 
it is by the Court this 26 day of October, 1948, 

ORDERED, That the complaint be and it hereby is dis¬ 
missed. 


/s/ ALEXANDER HOLTZOFF, 
Judge. 


CERTIFICATE OF SERVICE. 

I hereby certify that service of the foregoing Order has 
been made upon the plaintiff by mailing a copy thereof to 
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his attorney, C. L. Dawson, Esquire, 917 15th Street N. W., 
Washington, 1). C., this 26th day of October, 1948. 

/&/ SIDNEY A. SACHS, 

Assistant United States Attorney . 


20 Final Amended Judgment. 

(Filed Nov. 19, 1948.) 

The plaintiff having moved for reconsideration of the 
motion of the defendant to dismiss this action, and the mat¬ 
ter coming on for hearing before the Court, and the Court 
having considered the matter as well as the motion of the 
plaintiff for a summary judgment in his behalf, and it fur¬ 
ther appearing that the plaintiff’s motion for a summary 
judgment has not been disposed of by Court order, and that 
an amended final judgment order should be entered in this 
cause disposing of all motions before the Court, and the 
Court having heard the argument of counsel, and being 
fully advised in the premises, it is this 19 day of November, 
A. D. 1948, 

ORDERED, that the order of October 26, 1948, dismiss¬ 
ing this action be, and the same is hereby vacated, and this 
amended judgment entered in lieu thereof, and it is further, 

ORDERED, that the motion of the plaintiff for a sum¬ 
mary judgment in his behalf be. and the same is hereby 
denied, and it is further, 

ORDERED, that the motion of the defendant to dismiss 
this cause of action be, and the same is hereby sustained, 
and this cause of action is hereby dismissed. 

/s/ ALEXANDER HOLTZOFF, 

Justice. 
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No objection as to form: 

/s/ C. L. Dawson, 

Attorney for the Plaintiff. 

/s/ George Morris Fay, 

United States Attorney for the District of Columbia. 

/s/ By: Sidney A. Sachs, 

Attorney for the Defendant. 


21 Notice of Appeal. 

(Filed Dec. 15, 1948.) 

Notice is hereby given this 15th day of December, 1948, 
that Arthur R. Smith hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 19th day of Novem¬ 
ber, 1948 in favor of the defendant, John W. Snyder, Secre¬ 
tary of the Treasury, and against said plaintiff, Arthur R. 
Smith. 


C. L. DAWSON, 

Attorney for the Plaintiff, 
917-15th Street, N. W., 
Washington 5, D. C. 

Notice to Clerk: 

George Morris Fay, United States Attorney for the Dis¬ 
trict of Columbia, and Honorable Tom Clark, Attorney 
General of the United States, as attorneys for the said de¬ 
fendant should be served with notice of appeal. 
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22 Statement of Points on Appeal. 

(Filed January 10, 1949.) 

-Comes now the plaintiff, and appellant in the above en¬ 
titled -cause, and makes the following statement of points 
on appeal. 

1. That the Court erred in denying the motion of the 
plaintiff for a summary judgment in his behalf for the rea¬ 
son that under the undisputed facts, and the law applicable 
the plaintiff was entitled to a judgment as a matter of law. 

2. That the Court erred in sustaining the motion of the 
defendant to dismiss this action upon the grounds that -the 
Court did not have jurisdiction of the parties or the subject 
matter of the action, and that the United States was an 
indispensable party defendant. 

3. That the Court erred in refusing to grant the plain¬ 
tiff’s motion for a summary judgment, and in entering a 
judgment against the plaintiff dismissing the action 
brought. 

4. For other errors apparent of record. 

/«/ C. L. DAWiSON, 

Attorney for the Plaintiff, 
917-15th St., N. W., 
Washington 5, D. C. 

Personal service of the within and foregoing statement 
of points by the plaintiff is hereby acknowledged this 10th 
day of January, A. D. 1949. 

/s/ GEORGE MORRIS FAY, 
United States Attorney for 
the District of Columbia. 

By:. 

Attorney for the Appellee, 
and Defendant Above. 
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23 Appellant’s Designation of Record on Appeal. 

(Filed January 10,1949.) 

The Clerk of the above entitled Court will please prepare 
a record on appeal in the above entitled cause and include 
therein the following: 

1. Complaint. 

2. Motion of defendant to dismiss the action. 

3. Order of October 21, 1947 overruling motion to 
dismiss. 

4. Answer of the defendant. 

5. Motion for summary judgment in favor of the 
plaintiff. 

6. Motion for leave to file amended answer. 

7. Order allowing motion to amend answer. 

8. Amended answer. 

9. Order denying plaintiff’s motion for a summary 
judgment. 

10. Final amended judgment entered November 19, 
1948. 

11. Notice of Appeal. 

12. Statement of points on appeal. 

13. This designation of record. 

M C. L. DAWSON, 

Attorney for the Plaintiff, 
917-15th St., N. W., 
Washington 5, D. C. 

Personal service of the within and foregoing designation 
of record by the plaintiff is hereby acknowledged this 8 day 
of January, A. D. 1949. 

/s/ GEORGE MORRIS FAY, 
United States Attorney for 
the District of Columbia. 

By:. 

Attorney for the Appellee, 
and Defendant Above. 
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24 Order Extending the Time in Which Record on 

Appeal May be filed. 

(Filed January 17, 1949.) 

Upon motion of the plaintiff, and for good cause shown, 
it is this 17 day of January, A. D. 1949, 

ORDERED, that the time in which the plaintiff in the 
above entitled cause may file the record on appeal in the 
United States Court of Appeals for the District of -Colum¬ 
bia Circuit, be, and the same is hereby extended to and in¬ 
cluding the 10th day of March, A. D. 1949. 

DAVID A. PINE, 
District Judge. 

No objections: 

George Morris Fay, 

United States Attorney for 
the District of Columbia, 

By: L. Clark Ewing, 

Attorney for the Above Defendant. 

25 Counterdesignation of Record. 

(Filed January 25, 1949.) 

•Comes now the defendant by his attorney, the United 
States Attorney, and hereby counterdesignates the follow¬ 
ing for inclusion in the record on appeal: 

1. Order of Judge Alexander Holtzoff dated and filed 
October 26, 1948, dismissing the complaint. 

2. This counterdesignation of record. 

/ 

/s/ GEORGE MORRIS FAY, 

United States Attorney. 


/s/ L. CLARK EWING, 

Assistant United States Attorney . 
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CERTIFICATE OF SERVICE. 

I certify that this counter-designation of record has been 
served upon the plaintiff by mailing a copy thereof to his 
attorney, this 25th day of January, 1949, addressed as fol¬ 
lows : C. L. Dawson, 917-15th Street, N. W., Washington 5, 
D. C. 


/s/ L. CLARK EWING, 

Assistant United States Attorney. 
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fHmteb states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10145 

Arthur R. Smith, appellant 

v. 

John W. Snyder, Secretary of the Treasury, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment of the District Court 
granting appellee’s motion to dismiss the appellant’s com¬ 
plaint. 

This complaint alleged that $13,500.00 was taken from 
the plaintiff in France by military officers of the United 
States. This money was allegedly paid into the Treasury 
of the United States as Miscellaneous Receipts Account No. 
212,240, Fines and Penalties Account. The complaint asked 
that the Court declare the defendant, Secretary of the 
Treasury, to be an involuntary trustee of the fund and order 
the defendant to pay the money into Court or to a receiver 
appointed for that purpose. The defendant admitted on 
information and belief that the sum of $13,500.00 had been 
paid into the Treasury of the United States. 

Defendant’s motion to dismiss the complaint was heard 
by Chief Judge Laws and was denied. Plaintiff then moved 
for summary judgment. This motion for summary judg- 
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ment was denied (Jt. App. 16). Subsequently, defendant 
renewed its motion to dismiss (Jt. App. 16) and the motion 
was granted by Judge Holtzoff. (Jt. App. 17.) 

CONSTITUTIONAL PROVISION INVOLVED 

Article I, Section 9, Clause 7. 

No money shall be drawn from the Treasury, but in conse¬ 
quence of Appropriations made by Law; and a regular 
Statement and Account of the Receipts and Expenditures 
of all Public Money shall be published from time to time. 

SUMMARY OP ARGUMENT 

I 

This action is brought against John W. Synder as Secre¬ 
tary of the Treasury. However, the Secretary has no per¬ 
sonal interest in any funds, including those here involved, 
which have been paid into the Treasury of the United 
States. For this reason, any judgment rendered in this case 
must in effect be a judgment against the United States and 
not a judgment against the Secretary of the Treasury. 

n 

Any judgment rendered against the Secretary of the 
Treasury in this action must of necessity be a judgment 
against the United States. Therefore, the United States is 
a necessary party which has not been joined. Whether or 
not the United States is a necessary party is not to be deter¬ 
mined merely by an examination of the record parties. This 
question must be determined by an examination of the 
parties whose interest is to be affected. 

HI 

The Constitution of the United States, Article I, Section 
9, Clause 7, forbids the payment of any funds from the 
Treasury unless these funds have been appropriated by law. 
No appropriation has been made in this case for the payment 
of these funds. Therefore, the Secretary of the Treasury 
is forbidden by the Constitution to pay out the funds in¬ 
volved in this case. 
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IV 


An examination of the appellants contentions and au¬ 
thorities. 


ARGUMENT 


I 


The Secretary of the Treasury Has No Personal Interest in 
Funds Paid Into the Treasury 

The funds involved in the case presently on appeal were 
paid into the Treasury as a Miscellaneous Receipts Account. 
Miscellaneous Receipts Accounts represent merely book¬ 
keeping entries. There is no segregation of funds which 
are paid into this account. The funds become a part of all 
the money which has been paid into the Treasury from any 
source whatsoever. This particular fund was assigned a 
miscellaneous account number. This, however, is not to be 
taken as any indication that the fund is kept separate from 
the remaining money in the Treasury. An account number 
is assigned merely so that at the end of the fiscal year, the 
Treasury officials will be able to account for any money on 
hand. It would be a very strange and disorderly procedure 
if some record were not kept of money received by the 
Treasury. At the end of the fiscal year Treasury officials 
would be forced to report they had so much money on hand, 
but the source of this was completely unknown to them. 
Thus, this Miscellaneous Receipts Account is purely a book¬ 
keeping operation which has no special significance as far 
as the present case is concerned. 

As the money has been paid into the general funds of 
the Treasury, the Secretary of the Treasury, appellee here, 
is merely the custodian of these funds. He has no personal 
interest whatsoever in them. Any judgment rendered in 
this case in favor of the plaintiff—appellant—would be 
valueless against the Secretary. The judgment to be effec¬ 
tive must be against the United States. It is only in that 
manner that the United States can be forced to act. As 
the Supreme Court said in Louisiana v. Jumel, 1 in an action 


1 107 U.S. 711 (1883). 





4 


brought against the Auditor and Treasurer of the state of 
Louisiana, * ‘They [the officers] can be moved through the 
State, but not the State through them. ,, 

The case of Louisiana v. Jumel involved an action brought 
on certain state bonds. The plaintiff in that case contended 
that tax moneys which had been collected to pay the interest 
on these bonds constituted a trust fund of which the de¬ 
fendants were trustees. Thus, it is seen that the contentions 
in that case are very similar to the contentions which the 
appellant makes in this case. In the present case, the appel¬ 
lant contends that the Secretary of the Treasury is a con¬ 
structive trustee of the funds which had been paid into the 
Treasury. 

In Louisiana v. Jumel, the Supreme Court disposed of this 
trust fund theory as follows : 2 

“The Treasurer of State is the keeper of the Treas¬ 
ury, and in that way is the keeper of the money col¬ 
lected from this tax, just as he is the keeper of other 
public moneys. The taxes were collected by the tax 
collectors and paid over to the state Treasurer, that is 
to say, into the state Treasury, just as other taxes were 
when collected. The Treasurer is no more a trustee 
of these moneys than he is of all other public moneys. 
He holds them, but only as the agent of the State. If 
there is any trust, the State is the trustee and, unless the 
State can be sued, the trustee cannot be enjoined. The 
officers owe duty to the State alone, and have no con¬ 
tract relations with the bondholders. They can only act 
as the State directs them to act, and hold as the State 
allows them to hold. . . .” 

The Court also in the Jumel case indicated that the officers 
who were sued in their official capacity were merely custo¬ 
dians and that the money was in reality money of the state 
(pages 720-721). The following statement is considered 
pertinent on the question of suing an official of the state in 
order to enforce action by the state. The court stated: 3 

“ . . . When a State submits itself, without reserva¬ 
tion, to the jurisdiction of a court in a particular case, 


3 Id., 722, 723. 
3 Id., 720. 
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that jurisdiction may be used to give full effect to what 
the State has by its act of submission allowed to be 
done; and if the law permits coercion of the public 
officers to enforce any judgment that may be rendered, 
then such coercion may be employed for that purpose. 
But this is very far from authorizing the courts, when 
a State cannot be sued, to set up its jurisdiction over the 
officers in charge of the public moneys, so as to control 
them as against the political power in their adminis¬ 
tration of the finances of the State. . . .” 

It is immaterial in this case that the United States has 
not been named as a party. The money claimed is in the 
Treasury of the United States. It is the United States which 
will be called upon to pay any judgment rendered. This 
question was discussed by the Supreme Court in Minnesota 
v. Hitchcock . 4 The court stated at page 386: 

“It may be said that the United States is not named 
as defendant, and therefore it cannot be considered a 
party to the controversy. . . . But later rulings have 
modified that decision, [Osborn v. Bank of United 
States, 9 Wheat. 738] and held that the amendment 
[eleventh] applies to any suit brought in name against 
an officer of the state when ‘the state, though not named, 
is the real party against which the relief is asked, and 
the judgment will operate. * ” 

Nor can the fact that the Government might have had an 
opportunity to intervene had it so desired, modify the rule 
in this regard. 5 .. . 

The case of Minnesota v. Hitchcock 6 involved an action 
against one of the states of the United States. However, the 
principles involved are the same as though the action had 
been brought against the United States. A case passing 
upon a similar situation in regard to the United States is 
Louisiana v. McAdoo. 7 This case involved an attempt by the 
state of Louisiana to file an original complaint in the Su¬ 
preme Court against the then Secretary of the Treasury. 

«185 U.S. 373 (1902). 

5 Hagood v. Southern, 117 U.S. 52 (1886). 

* Supra N. 4. 

7 234 U.S. 627 (1914). 
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The court refused to permit the complaint to be filed as the 
action was in effect one against the United States. The 
Court ruled that the effect of the judgment is the determining 
factor: 8 

“That the United States is not named on the record 
as a party is true. But the question whether it is in 
legal effect a party to the controversy is not always de¬ 
termined by the fact that it is not named as a party on 
the record, but by the effect of the judgment or decree 
which can here be rendered.” 

A more recent case in which this question is discussed is 
Arizona v. California .• This case involved the appropria¬ 
tion of water from the Colorado River. The court held as 
follows: 9 10 

“Every right which Arizona asserts is so subordinate 
to and dependent upon the rights and the exercise of an 
authority asserted by the United States that no final 
determination of the one can be made without a determi¬ 
nation of the extent of the other. Although no decree 
rendered in its absence can bind or affect the United 
States, that fact is not an inducement for this Court to 
decide the rights of the states which are before it by 
a decree which, because of the absence of the United 
States, could have no finality. ... A bill of complaint 
will not be entertained which, if filed, could only be dis¬ 
missed because of the absence of the United States as a 
party. . . .” 

It thus appears that the courts will examine the effect 
of any judgment which will be rendered. If the judgment 
will in reality be one against the United States, it is imma¬ 
terial that the United States is not a nominal party. The 
complaint must nevertheless be dismissed. 


9 Id. 629. 

* 298 U.S. 558 (1936): 

10 Id. 571-572. 



7 

n 


The United States Is a Necessary Party Which Has Not Been 

Joined 

As has been pointed out above, this action is in effect one 
against the United States. The funds were held in the 
United States Treasury and will have to be paid out of that 
Treasury. The Secretary of the Treasury has no personal 
interest in the funds whatsoever. The judgment would not 
run against him. For that reason, this is in reality a suit 
against the United States. 

The United States, however, cannot be sued without its 
consent. This is inherent in the nature of sovereignty. The 
Supreme Court stated this rule in Lynch v. United States : 11 

“ . . . The sovereign’s immunity from suit exists 
whatever the character of the proceeding or the source 
of the right sought to be enforced. It applies alike 
to causes of action arising under acts of Congress, De- 
Groot v. United States, 5 Wall. 419, 431; United States 
v. Babcock, 250 U. S. 328,331; and to those arising from 
some violation of rights conferred upon the citizen by 
the Constitution, Schillinger v. United States, 155 U. S. 
163, 166, 168. The character of the cause of action— 
the fact that it is in contract as distinguished from 
tort—may be important in determining (as under the 
Tucker Act) whether consent to sue was given. Other¬ 
wise, it is of no significance. For immunity from suit 
is an attribute of sovereignty which may not be bartered 
away.” 

Also see Monaco v. Mississippi ; 12 Louisiana v. McAdoo™ 
In United States v. United States Fidelity & Guaranty Co. 14 
the Supreme Court made the following statement in this 
regard at page 514: 

“. . . Consent alone gives jurisdiction to adjudge 
against a sovereign. Absent that consent, the attempted 
exercise of judicial power is void. The failure of offi¬ 
cials to seek review cannot give force to this exercise 

11 292 U.S. 571, 583 (1934). 

“292 U. S. 313 (1934). 

18 Supra N. 7. 

14 309 UB. 506 (1940). 
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of judicial power. Public policy forbids the suit unless 
consent is given, as clearly as public policy makes juris¬ 
diction exclusive by declaration of the legislative body.” 

It thus appears that this is in reality a suit against the 
United States. It is too well established to require extensive 
citation of authority that the sovereign cannot be sued with¬ 
out its consent. The United States has not consented to be 
sued in this case. Therefore, the dismissal of the District 
Court was proper. 

HI 

No Money May Be Paid Out of the Treasury Except as a Result 

of an Appropriation 

The pertinent clause of the Constitution regarding this 
subject is set forth at page 2 of this brief. Appellant con¬ 
tends that this constitutional provision applies only to the 
public moneys of the United States. However, there is no 
apparent restriction of this nature. The provision is clear. 
The clause provides: “No money shall be drawn from the 
Treasury, but in consequence of Appropriations made by 
Law. . . . (Emphasis added) This provision does not 
favor public moneys, private moneys, moneys recovered 
from taxes or fines. The provision says no money shall be 
drawn. Nor have any of the cases which are relied upon by 
appellant read this restriction into the constitutional pro¬ 
vision. The case primarily relied upon by the appellant is 
Varney v. Wareheime. 1 * The court in that case stated that 
the constitutional provision referred to above relates to 
public funds arising from taxes, customs, etc., which are re¬ 
quired by law to be paid into the Treasury. It is submitted, 
however, that if this statement be interpreted as contrary 
to the contention urged by the appellee, that the statement 
is obiter dictum which was unnecessary to the decision and 
has no effect as indicating the law. 16 The basis for the 
appellee’s contention that these statements are dictum is 


15 147 F. 2d 238 (C.CA. 6th 1945). 

Noel v. Olds , 78 U.S. App. D.C. 155, 160,138 F. 2d 581 (1943). 
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made clear by the following pertinent quotation appearing 
on page 245: 

“The funds accumulated by assessment on the 
handlers of milk are not public funds, but are trust 
funds to be retained and disbursed by the Market Agent 
without deposit to the Treasury of the United States.” 

It thus appears from the quoted portion of the court’s 
opinion that Varney v. Wareheime differs from the case 
presently on appeal. In Varney v. Wareheime the funds 
were retained by the Market Agent and were not deposited 
into the Treasury. In the case presently on appeal the 
funds were covered into the Treasury and became a part of 
the general funds of the United States. Therefore, it is 
respectfully submitted that the case of Varney v. Ware¬ 
heime is not in point. 

The Supreme Court of the United States in Cincinnati 
Soap Co. v. United States,™ commented on Article I, Sec- 
9, Clause 7 of the Constitution very briefly as follows: 

“It means simply that no money can be paid out of 
the Treasury unless it has been appropriated by an 
act of Congress.” 

The case of Reeside v. Walker 18 is in point on all of the 
contentions urged by the appellee. It is, however, espe¬ 
cially pertinent on the interpretation of the section of the 
clause of the Constitution involved here. In this case, an 
action had been brought by the United States in Pennsyl¬ 
vania on certain post office contracts. Eeeside pleaded a 
very large set-off. Judgment was rendered in his favor. 
A writ of mandamus was later brought against the Secre¬ 
tary of the Treasury to compel the Secretary to enter the 
judgment on the books of the Treasury and to pay that 
judgment. The Supreme Court of the United States af¬ 
firmed the dismissal of the writ. In so doing, the court held 
at page 291: 

“No officer, however high, not even the President, 
much less a Secretary of the Treasury, or Treasurer, 


17 301 U.S. 308, 321 (1937). 

18 11 How. (52 U.S.) 272 (1850). 
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is empowered to pay debts of the United States gener¬ 
ally, when presented to them. If, therefore, the petition 
in this case was allowed so far as to order the verdict 
against the United States to be entered on the books of 
the Treasury Department, the plaintiff would be as far 
from having a claim on the Secretary or Treasurer to 
pay it as now. The difficulty in the way is the want of 
any appropriation by Congress to pay this claim. It is 
a well known constitutional provision, that no money can 
be taken or drawn from the treasury except under an 
appropriation by Congress. See Constitution, art 1, 
sec. 9,1 Stat. at Large, 15. 

“However much money may be in the Treasury at 
any one time, not a dollar of it can be used in the pay¬ 
ment of anything not thus previously sanctioned. Any 
other course would give to the fiscal officers a most 
dangerous discretion.” 

In StitzeUW eller Distillery v. Wickard 19 there was an 
action brought to recover money paid under Agricultural 
Adjustment account. This action was brought on a trust 
fund theory as is the complaint here. The Act having been 
declared unconstitutional, the Distillery was attempting to 
recover payments made. This Court held as follows: 20 

“In our opinion this and the fact that the money sued 
for is now in the Treasury and that the United States 
have not consented to be sued, makes unnecessary any 
inquiry as to how it got there. ... We have many 
times decided that in such circumstances an Act of 
Congress is necessary for its withdrawal.” 

In Haskins Bros. v. Morgenthau 21 this Court held: 

“In the instant case it is therefore of no consequence 
whether the act under which the tax was collected be 
constitutional or unconstitutional. The fact that the 
tax has been collected and deposited in the treasury by 
the collecting officials of the government renders the 
custodian of the fund impotent to withdraw the money 
and disburse it unless and until directed to do so by an 
act of Congress or until the United States shall submit 
to be sued to determine its disposition. 

“It is equally of no consequence that the bill alleges 

19 73 App. D.C. 220, 118 F. 2d 19 (1941). 

30 Id. at 223. 

21 66 App. D.C. 178,85 F. 2d 677 (1936) cert, denied , 299 U.S. 588. 
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that the fund belongs to appellant and others similarly 
situated. It is not in the hands of the officers but in the 
treasury, and though earmarked as a special or trust 
fund, has been mingled with the moneys of the United 
States. The purpose of the bill, therefore, is to coerce 
the United States, through their officers, to pay out 
money in the treasury as to which Congress has limited 
the power of withdrawal to the payment to the Philip¬ 
pine government. To permit this, would be to usurp 
the legislative function of appropriation, to substitute 
a court for the executive officers of the government, 
and to supplant by an order of court the duty and 
obligations imposed upon them by their oaths of office. 
It is therefore of no moment whether the United States 
have the use of this money as they do the ordinary reve¬ 
nues of the government or whether the money repre¬ 
sents a trust fund created by Congress and earmarked 
for a specific purpose. In either case it is money in 
the Treasury of the United States as to which the 
United States had and have the power of control and 
disposition.” 

Other cases of this Court which have held that money may 
not be withdrawn from the Treasury except in consequence 
of an appropriation by Congress are set forth below . 22 

It thus appears that the decisions of this Court and of 
the Supreme Court are in accord in holding that money 
which has been paid into the Treasury, regardless of the 
source from which it is derived, may not be paid out except 
in consequence of an appropriation or unless the United 
States has consented to be sued therefor. 

IV 

Cases and Authorities Relied Upon by the Appellant 

The appellant relies upon the case of Atchison, etc . R.R. 
Co. v. O’Connor 23 as sustaining his right to maintain a 


22 Cummings v. Hardee , 70 App. D.C. 18, 102 F. 2d 622 (1939) 
cert . denied, sub nom Hardee v. Murphy, 307 U.S. 637; Farley v. 
Albers, 72 App. D.O. 136, 112 F. 2d 401 (1941) cert, dented 311 
U.S. 653; Moody v. Wickard, 78 U.S. App. D.C. 180, 136 F. 2d 
801 (1943). 

28 223 U.S. 280 (1912). 
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suit against an officer of the Government, as well as to 
indicate that trusts may be impressed upon funds in the 
United States Treasury. The case does not appear to be 
very clear on the trust fund theory. It involved an action 
to recover taxes paid under protest. A very pertinent sec¬ 
tion of the court’s opinion in regard to the right to sue 
public officials in their official capacity appears immediately 
following the long quote from the case in appellant’s brief 
at page 10. This quote appears on page 287 of the opinion 
and is the remainder of the paragraph quoted by the ap¬ 
pellant. It indicates that the suit in this case was author¬ 
ized, at least inferentially, by the statute which had imposed 
the tax in question. The court made the following state¬ 
ment: 

“. . . Moreover it would seem that the statute con¬ 
templated the course taken by the plaintiff and provided 
against any difficulty in which the Secretary of State 
otherwise might find himself in case of a disputed tax. 
For it provides by § 6 that ‘if it shall be determined 
in any action at law or in equity that any corporation 
has erroneously paid said tax to the Secretary of State,’ 
upon the filing of a certified copy of the judgment the 
auditor may draw a warrant for the refunding of the 
tax and the state treasurer may pay it. We must pre¬ 
sume that a judgment in the present action would sat¬ 
isfy the law.” 

Thus it is seen this case is not authority for the proposition 
contended by the appellant. 

The appellant also relies upon Houston v. Ormes 24 as au¬ 
thority for the right to sue the Secretary of the Treasury. 
This case, however, involved a fund appropriated by Con¬ 
gress to pay a claim found to be due by the Court of Claims. 
(Page 471 of the opinion.) The following statement is also 
pertinent to the present case (page 472): 

“. . . But since the fund in question has been appro¬ 
priated by act of Congress for payment to a specified 
person in satisfaction of a finding of the Court of 
Claims, it is clear that the officials of the Treasury 


24 252 UB. 469 (1920). 
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are charged with the ministerial duty to make payment 
on demand to the person designated. It is settled that 
in such a case a suit brought by the person entitled 
to the performance of the duty against the official 
charged with its performance is not a suit against the 
Government” 

It is thus clear that this case is not authority for the con¬ 
tentions advanced by the appellant. Richmond F. & R.R. 
Co. v. McCarl 25 is also relied upon on this point. However, 
the court at page 292 stated that the question of the case was 
whether the United States could refuse to pay a debt ad¬ 
mittedly due unless or until the private litigant were to pay 
the United States an amount found due by the Interstate 
Commerce Commission. Another distinction is found in the 
fact that the case was in reality a special statutory proceed¬ 
ing arising under section 15(a) of the Interstate Commerce 
Act, 49 U.S.C. Section 15(a). 

The case of Poindexter v. Greenhow, Treasurer 28 is also 
relied upon by the appellant as sustaining the right to 
bring an action against a public official in his official capacity. 
In that case, however, the public official had acted contrary 
to the laws of the state and was sued as an individual wrong¬ 
doer. In the case presently on appeal the Secretary of the 
Treasury is acting in accordance with the provisions of the 
Constitution. For that reason, the Poindexter case is not 
applicable here. 

In the case of Thompson v. Deal 27 it was admitted by all 
the parties that the amounts or funds involved were not 
paid to the United States nor to the Collector of Internal 
Revenue, so that a recovery would not be a recovery against 
the United States. However, it is noteworthy that the 
present Chief Judge of this Court dissented on the ground 
that the action was in effect one against the United States 
and for that reason the suit must fail. 

The court in Thompson v. Deal 28 relied upon the case of 


28 61 App. D.C. 290, 62 Fed. 2d 203 (1932). 
28 114 U.S. 270 (1884). 

•» 67 App. D.C. 327, 92 F. 2d 478 (1937). 

28 Supra N. 27. 
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# •• 

Mellon v. Orinoco. 3 * The Orinoco case involved money paid 
• to the United States under the terms of an international 
agreement with Venezuela. This money was paid into the 
treasury under the provisions of 29 Stat. 32, Trust Funds. 
In pertinent part, this statute provides as follows: 

“Hereafter all moneys received by the Secretary of 
State from foreign governments and other sources, in 
trust for citizens of the United States or others, shall 
be deposited and covered into the Treasury. 

• •••••• 

“Each of the trust funds covered into the Treasury 
as aforesaid is hereby appropriated for the payment to 
the ascertained beneficiaries thereof of the certificates 
herein provided for.” (Emphasis added.) 

This statute has been repealed and the case involving as it 
does a special statutory procedure in which the money sued 
for was previously appropriated can have no application 
in the case presently on appeal. 

The remaining cases cited by the appellant are not perti¬ 
nent to the issues here, so will not be specifically distin¬ 
guished. 

CONCLUSION 

Wherefore it is respectfully submitted that the judgment 
appealed from should be affirmed. 

George Morris Fay, 
United States Attorney. 
Joseph M. Howard, 
Assistant United States Attorney. 

L. Clark Ewing, 

Assistant United States Attorney. 


28 54 App. D.C. 218, 296 F. 965, affirmed 266 US. 121. 
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